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Abstract. Software patents have been a concern in the Free/Open Source Software (F/OSS) com-
munity for many years. Some F/OSS supporters have been very vocal in their opposition to software
patents, yet software patents have a solid foothold in United States patent law. Patent law continues
to evolve, but F/OSS interests are not being addressed directly. The focus of some F/OSS advocates
on the abolition of software patents has been to extreme a position to move United States policymak-
ers to act. Thus, F/OSS interests are only advanced to the extent that they coincide with the interests
of the broader software industry. This is problematic; F/OSS interests do not strictly coincide with
the interests of the broader software industry. F/OSS advocates can create a new balance of power
by focusing on F/OSS community interests rather than holding out for an end to software patents.
Focusing on the interests opens up potential, modest patent reforms. One set of modest reforms are
safe habor protections, laws establishing rules that, if followed, exempt parties from key legal conse-
quences. Introducing a series of safe harbors to allow F/OSS contributors to act without fear of taking
on unmanageable patent infringement risks could be as effective as eliminating software patents when
it comes to protecting F/OSS community interests. With policymakers struggling to adapt the patent
system to the competing needs of the pharmaceutical and software industries, F/OSS advocates could
obtain safe habors as concessions from policymakers seeking support for other patent reforms. Acting
quickly to secure safe harbor protections could neutralize the most significant threats that the patent
system could pose for F/OSS.

1 Introduction

Software Software patents are a great concern to members of the Free/Open Source
Software (F/OSS) community. Software patents are potentially very powerful litiga-
tion tools and F/OSS community members usually seek to avoid litigation. While the
impact of software patents on F/OSS efforts has been rather limited so far, many risk-
averse F/OSS contributors could abandon their efforts were software patent holders to
begin asserting their claims more aggressively. This would dampen F/OSS efforts, de-
priving the F/OSS community the benefits of shared knowledge and skill. It would also
deprive F/OSS consumers the benefit of a large pool of actively maintained software.

For many years, F/OSS advocates have sought to address these risks by attacking
the very foundations of software patentability. These efforts have had some effect in
stimulating software patent angst; however, they have not led to the destruction of
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software patents. The evolution of patent law has weakened much of the potential
impact of software patents, but the potential threat to the F/OSS community remains.

Continuing to fight against software patents as a matter of principal is likely to lead
to many more years of frustration. Another approach to software patent risk manage-
ment is needed. Engaging in principled negotiation, the subject of the seminal work,
Getting to Yes[26], could help the F/OSS community make quick progress to defuse
the potential software patents time bomb. With the United States Congress engaged
in a tiring effort to reach agreement on other patent reforms, F/OSS advocates could
secure significant concessions that would protect F/OSS interests for years to come.

2 The F/OSS community should seek safe harbor protections

There are many concessions other than the end of software patents that F/OSS advo-
cates can fight for. Perhaps the most significant set of concessions would be changes
in the United States patent code to offer the F/OSS community a series of targeted safe
harbors—areas of law that protect one from certain liabilities, just like a ship that is
docked in a safe harbor is protected from the dangers of the sea[34].

Safe harbors that would protect the F/OSS community from most patent infringe-
ment squalls would focus on protecting F/OSS contributors and non-profit F/OSS
distributors from damages and injunctions. Individual F/OSS contributors, and even
non-profit F/OSS distributors, are the most vulnerable to software patent infringement
claims. It is best to distinguish them from commercial F/OSS distributors, who are
generally better positioned to engage in legal battle.

First, F/OSS contributors should be protected from individual monetary or injunc-
tive relief for their efforts in developing and testing software that may infringe on
patents. While patent suits against individuals are rare, “whoever without authority
makes, uses, offers to sell, or sells any patented invention, within the United States
or imports into the United States any patented invention during the term of the patent
therefor, infringes the patent[5].” No safe harbors would be workable if they neglect
the process of creating potentially infringing software.

F/OSS contributors and non-profit distributors should be protected from monetary
damages for patent infringement claims if they include documentation allegations of
infringement with allegedly infringing F/OSS products. The actual burden of identify-
ing whether a patent might be infringed by a given F/OSS product should be borne by
the software patent holders themselves.

Monetary damages would not go away altogether. Commercial F/OSS distributors
and F/OSS users could still be liable. But they could decide for themselves whether
to risk infringement, whether to negotiate with software patent holders for separate
licenses, or whether to modify the F/OSS to avoid infringement. Some commercial
F/OSS distributors might decide to indemnify their users from patent liability. Com-
mercial F/OSS distributors might even negotiate with software patent holders on behalf
of their users, although some F/OSS licenses could hinder such efforts[28].
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Third, all F/OSS contributors and distributors should be free from injunctive relief
for F/OSS products that do not enable infringing behavior by default. That is, if an
F/OSS product requires the user to activate infringing functionality, then a court should
not be allowed to order F/OSS contributors and distributors to stop distributing the
software.

For a patent holder, disabling the infringing software solution would, in most cases,
be nearly as effective as an injunction preventing the distribution of the software.
Most users would never even consider turning on the allegedly infringing features.
Not all users who did consider turning on such features would do so, especially
since they might face increased damages if they are found to have engaged in will-
ful infringement[7].

Methods of automating the enablement of infringing behaviors could be devised so
that those who have licensed particular patents—or believe them to be invalid or not
infringed—would be able to use allegedly infringing solutions with minimal inconve-
nience. Those using the software outside of the United States would also benefit from
the automatic enablement of all features that infringe only United States patents, which
have no legal effect overseas.

And finally, ideal safe harbor provisions would ensure that, if disabling certain fea-
tures also disabled substantial non-infringing behavior too, then F/OSS contributors
and distributors would be free from injunctive relief without having to disable those
features by default. Of course, a patent holder could still obtain injunctive relief by
proving that the infringing behavior could be disabled by default without disabling
substantial non-infringing behavior. But proving this would probably entail actually
writing appropriate code, which could then be incorporated into the infringing F/OSS
product. Thus, the burden of writing code to disable infringing behavior in F/OSS
products would probably fall on patent holders themselves, not F/OSS contributors.

3 The Digital Millennium Copyright Act shows that safe harbors
can be effective instruments

The proposed F/OSS safe harbors would significantly reduce the possible effects soft-
ware patents might have on the F/OSS community. They are, in fact, similar to some
of the safe harbor provisions found in The Digital Millennium Copyright Act of 1998
(DMCA)[62]. Specifically, they are most like the notice-and-takedown / counternotice-
and-putback procedures[2].

These procedures shield service providers from monetary damages for copyright
infringement based on data uploaded by users. To take advantage of this safe harbor,
a service provider must designate an agent to receive notice of copyright infringement
claims. When a copyright holder provides proper notice to the agent of allegedly in-
fringing activities, the service provider must remove or disable access to the allegedly
infringing content.

To avoid potential liability to the user whose content was removed, the service
provider must notify the user of the notice and takedown. If the user provides proper
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notice that the content should not have been removed, then the service provider must
put the material back online. The service provider must then put the content back on-
line.

Following these basic steps protects the service provider from the risk of having
to pay monetary damages. Such risk is shifted to the users, who can fight the copy-
right holders if they desire. Moreover, the burden of policing user-provided content is
shifted to the copyright holders. While this may not be as efficient as having the service
providers policing content, it certainly is less inhibiting. Service providers do not have
to keep track of which copyright holders let their works fly free and which copyright
holders keep a tight reign on the content. Service providers can just wait for copyright
holders to point out problems and then react accordingly.

It is undisputable that there are those who would abuse the notice-and-takedown
procedure based on flimsy claims[79]. Fortunately, the counternotice-and-putback pro-
cedure provides a nice tool for countering such abuses. This is an important feature
that is lacking in the European Union version of this safe harbor; the European Union
version only includes notice-and-takedown, but does not include counternotice-and-
putback[23].

Service providers themselves can, if they chose, stand up against abusive practices
of content holders. There is no mandate that service providers stay within the safe
harbor. The United States Congress made it clear that other defenses were not to be
affected by the introduction of safe harbors[1]. Thus, just like a ship can head to open
waters, even when dark clouds loom, service providers with reasonable risk appetite
can venture out of their DMCA safe harbors to fight for the rights of their users.

Not all service providers are willing to take on the costs and risks involved in fight-
ing for the rights of their users. But, those same service providers who take every
takedown notice at face value would probably not have been willing to stand up for
their users were the DMCA to have never passed. Moreover, many service providers
might have started to actively police user postings, thus stifling freedom on the Internet
without giving the users the option of having their day in court.

The notice-and-takedown / counternotice-and-putback safe harbor of the DMCA
has successfully given risk-averse service providers the option of staying out of the way
of content control battles. To date, over nine thousand service providers have registered
designated agents with the United States Copyright Office[16]. Service providers set
to take advantage of this safe harbor host over forty thousand sites, including well-
known sites such as YouTube, Slashdot.org, Craigslist, Wikipedia, and SourceForge.
Yet, many, many more service providers have chosen not to designate an agent. Pre-
sumably, these service providers either do not host significant user content or they are
willing to defend the rights of their users.

The notice-and-takedown / counternotice-and-putback safe harbor provision of
the DMCA strikes a nice balance among the interests of copyright holders, service
providers, and users. Copyright holders can quickly have infringing materials removed
from sites, service providers do not have to police their sites for infringing material
and they do not have to take on unwanted risk, and users can decide for themselves if
they have rights worth fighting for.
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Safe harbors can work well when they shift the risks and burdens away from parties
with weak interests to those parties with strong interests—interests that they are willing
to actively protect. The F/OSS community should seek safe harbors to shift the risks
and burdens associated with patent law to the parties most willing to protect their
interests.

4 Patent reform is needed to protect the F/OSS community from
the negative effects of software patents

The United States Congress is unlikely to engineer safe harbors to protect the F/OSS
community unless advocates show that the F/OSS community is worth protecting and
that the F/OSS community is vulnerable.

Fortunately, the evidence is out there that the F/OSS community provides a valu-
able service by producing and distributing a variety of software products that users
are allowed to modify and redistribute[20, 50]. Billions of dollars in information tech-
nology costs have been saved as a result of F/OSS community efforts[72]. Models
of F/OSS usage suggest that much of this money is invested, through mechanisms
such as in house and contract software development, to create productivity-enhancing
technologies[60]. Custom software engineering firms have certainly found great value
in F/OSS, which has provided such firms with cost-effective, reliable, interoperable,
customizable toolsets that often come with built-in support communities[52].

There is also evidence that software patents pose a potential threat to the emerg-
ing F/OSS phenomena [50]. Patents are a very powerful form of intellectual property.
A valid patent grants its holder the right to exclude others from making, using, of-
fering to sell, selling, or importing the invention claimed in the patent[5]. This right
can be enforced in the courts through injunctions and the award of damages to the
patent holder[6, 7]. Under exceptional circumstances, courts may even make a patent
infringement defendant pay the patent holder’s attorney fees[8].

F/OSS community participants typically have limited access to resources with
which to fight claims of patent infringement, let alone with which to pay off successful
infringement claims. They face potentially great exposure in developing and distribut-
ing technology that may infringe on patent holder claims. Thus, F/OSS community
participants, like the participants in comparable software development communities,
are generally risk-averse.

With software patent holders showing signs of increasing aggression, many F/OSS
community participants could be dissuaded from their efforts. Safe harbor protections
would protect the future of F/OSS.
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4.1 Participants of the F/OSS community and comparable
communities are generally risk-averse

Decision makers might question whether existing laws are sufficient to protect F/OSS
interests. After all, F/OSS contributors can try to avoid patent infringement; they can
also defend themselves in court if they are not actually infringing. But, F/OSS contrib-
utors are generally not the parties best suited to fight patent infringement suits. They
are not writing code to make points about patent law. Generally, they just want to share
their work with each other.

When intellectual property rights claims are asserted, F/OSS community partic-
ipants often avoid the technologies at issue rather than take on the cost of defend-
ing their position. For example, the popular GD graphics library dropped support
for producing GIF files for a period of time, likely because of the aggressiveness of
Unisys in asserting its patent rights over the Lempel-Ziv-Welch (LZW) compression
algorithm[51]. The GD code did not even use the LZW algorithm; a workaround al-
gorithm had been developed that created compatible, although somewhat larger, GIF
files[50].

Even after the much-despised LZW patent[75] expired, many F/OSS advocates,
such as the Free Software Foundation and GNU, refused to use the LZW algorithm
because of another patent[76], assigned to IBM, which appeared to also claim the LZW
algorithm[80]. Instead of pushing IBM to dedicate its patent to rights to the public, and
instead of mounting an argument that the patent was invalid because it was anticipated
by or obvious in light of prior art[3, 4], the F/OSS community simply avoided LZW
technology altogether.

Risk-averse behavior among members of the F/OSS community and comparable
communities is evident with regards to other intellectual property laws too. The ap-
parent power wielded by The Tetris Company against developers of Tetris clones is a
notorious example. The Tetris Company has managed to suppress clones of the clas-
sic game of Tetris, using little more than a shaky copyright claim[51] and the (easily
avoidable) claim of trademark infringement. Noah Witherspoon, creator of Tris, the
non-F/OSS, but freely-available remake of Tetris, is the latest person to pull a clone of
the twenty-three year old game[71]. Mr. Witherspoon is “a college student, and not an
affluent one, and [he] simply do[es] not have the time, energy, or resources to fight this
battle right now[81].” So far, The Tetris Company has exercised patent-level protection
through bluster alone: the company has never even filed suit in a United States district
court[17].

Of course, some F/OSS contributors may be willing to take measured risks. One
bright example of measured risk-taking is being exhibited by Professor Robert Jacob-
sen, the Berkeley physics professor who has contributed much to model railroad enthu-
siasts through his efforts with the Java Model Railroad Interface (JMRI) project[39].
In 2005, a lawyer for KAM Industries (KAM) sent Professor Jacobsen a letter stating
their belief that the JMRI software infringed one of KAM’s patents[78] and asking
Professor Jacobsen to rewrite the JMRI code or license the patent at $19 per copy of
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the software[40]. Dr. Jacobsen did neither. He stood his ground, going so far as to file
suit seeking to have the patent declared invalid [38].

The F/OSS community probably has its fair share of Jacobsens, individuals who,
if pushed up against the wall of alleged patent infringement, will strike back with fe-
rocity. Supporters of individual efforts may even provide financial backing in many
instances, adding strength to retaliatory efforts. But many, if not most, F/OSS con-
tributors are more like Mr. Witherspoon. They are willing to expend great energy as
developers, but do not feel comfortable making a stand against intellectual property
saber-rattling.

It is perfectly understandable why many F/OSS contributors would strive to avoid
patent litigation. Choosing to avoid the costs and risks associated with patent litigation
is rational behavior because those costs and risks are substantial.

4.2 Patent litigation is costly and potential individual liability is high

It is little wonder that few F/OSS contributors have taken Professor Jacobsen’s path.
Consider the costs of his suit against KAM. The attorneys and the judge in his case
have written and filed more than 250 documents—motions, memorandums, orders, and
so forth. Working through all of these documents takes time; intellectual property legal
services typically cost more than $200 per hour. The cost of unsettled patent litigation
can easily cost hundreds of thousands to millions of dollars, even when relatively minor
damages are at stake[12]. These costs must be absorbed, either through money raised
or through the grace of qualified lawyers willing to forgo more lucrative opportunities
in order to provide discounted services.

In addition to the costs of litigation, F/OSS contributors face an uncertain, and
potentially high, level of liability when they choose to develop and distribute poten-
tially infringing code. Patent infringement damages are generally based on whether
the patent holder has lost profits as a result of the infringement and what a reason-
able royalty for the licensing the patent would have been[41]. Proving such damages
is difficult, but once proven, a patent holder is entitled to judgment[7]. If the patent in-
fringement was willful, courts may even increase the damages[7]. A F/OSS product’s
popularity would lend credence to a claim that damages are owed.

Many F/OSS contributors are involved as individuals, as opposed to agents of an
organization. These contributors face direct exposure to patent infringement claims.
Without backing by an organization that is willing to defend and indemnify them,
individual F/OSS contributors are unlikely to face down infringement claims in most
instances.

They cannot be blamed for their trepidation. F/OSS contributors can only be ex-
pected to expend time, money, and energy to the extent that they value the benefits
they receive from sharing their efforts with others. Participants derive a very real ben-
efit from the F/OSS gift culture[65], but F/OSS participants cannot be expected to
be martyrs, deriving an infinite benefit from their generosity, allowing them to face
formidable levels of risk. Moreover, F/OSS participants may find comparable bene-
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fits by abandoning certain F/OSS projects—those efforts targeted by software patent
holders—in favor of F/OSS projects with lower levels of risk—those efforts that have
not attracted the attention of software patent holders.

Unfortunately, the aggregate effect of individual F/OSS participants avoiding risk
could be damaging to the greater F/OSS community. An increase in aggression by
software patent holders could drive F/OSS contributors away from key efforts, reduc-
ing both the utility of F/OSS and the number of F/OSS consumers. A reduction in the
number of F/OSS consumers may reduce the benefit F/OSS contributors obtain from
sharing their efforts with others. Thus, increased software patent holder aggression
could discourage F/OSS contributors from engaging in any F/OSS efforts.

4.3 Software patent holders are becoming more aggressive

Regardless of how expensive patent litigation becomes or how risk-averse the F/OSS
is, software patents would have little reason to cause concern if software patent holders
were themselves passive. So far, most software patent holders have appeared reluctant
to assert patent rights against F/OSS contributors. While the number of patent suits
is generally on the rise, few cease and desist demands have been sent to F/OSS par-
ticipants. The Chilling Effects database currently only has seventeen entries for patent
cease and desist notices—a whimper compared with the 1680 copyright and 378 trade-
mark notices documented by Chilling Effects[21].
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There are, however, warning signs of increased aggression. Microsoft, which owns
the rights to thousands of patents, has repeatedly claimed that the F/OSS Linux op-
erating system infringes more than 200 Microsoft patents[48, 54]. This is a plausible
claim given the role Microsoft has played in the formation of de facto software stan-
dards and its efforts to seek patents that cover such standards[51]. Red Hat, which
markets a leading Red Hat software distribution, has found itself in patent suits multi-
ple times[22, 25, 36]. Smaller players in the F/OSS community have also found them-
selves the targets of patent infringement claims[15, 40].

F/OSS participants are likely to encounter more frequent attacks, forcing individu-
als to either make a stand or abandon key efforts. Since F/OSS participants are risk-
averse and face high risk in facing down such attacks, cracks in the foundations of
F/OSS could develop under the strain of increased assaults. Safe harbor protection
would strengthen the F/OSS foundations by shifting the risks of patent infringement
to users who are actively interested in using potentially infringing technologies.

5 The F/OSS community should shift away from efforts to
eliminate software patents entirely

Patent rights are extensive and powerful. They create risk which many F/OSS commu-
nity members strive to avoid. If a significant number of F/OSS community members
are discouraged from their efforts, then society will lose out on the benefits provided
by free and open source software. A natural response to this situation is to oppose
patent rights for software[50].

This is a draconian response that this paper does not endorse. The F/OSS com-
munity does not need “passage of a law to exclude software from the domain of
patents[11]” to mitigate the effects of software patents on F/OSS. Eliminating soft-
ware patents altogether may not even be in the best interests of the F/OSS community.
It is better for F/OSS advocates to support reforms, such as F/OSS safe harbors, rather
than oppose software patents on principle.

5.1 Mere arguments against software patents will not defeat them

F/OSS advocates have attacked software patents for decades[32]. Some argue ques-
tions of philosophy, such as the question of whether applied software and pure math-
ematics are distinguishable [43]. Some question whether the software industry needs
software patents, a question that feels suspiciously similar to questions about the need
for software copyrights[30]. Some attack the capabilities of the Patent and Trademark
Office and the courts to deal with software innovations[11]. Others attack the motives
of software patent proponents, alleging that they seek software patents “for the sake
of profit, not innovation[61].” And there are some who have raised concrete concerns,
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such as the possible impairment of F/OSS efforts or competition by producers of in-
teroperable software[19, 50, 51].

The arguments raised against software patents have not been enough and may never
be enough to convince policymakers to eliminate software patents altogether. For a
critical mass of policymakers to support such a drastic shift, software patents would
need to be clearly unworkable, the software industry as a whole would need to be in
peril because of software patents, or software opponents would need to show that the
potential gross benefits of software patents are negligible.

Software patents are not clearly unworkable. The patent system is under constant
review by Congress, the Patent and Trademark Office, the courts, and other policy-
makers. This scrutiny produces changes to the patent system that mitigate many of the
worst concerns. It has become easier to invalidate patents claiming obvious inventions
using common sense reasoning[44]. It is more difficult for non-practicing patent hold-
ers to force infringers out of a market[24]. Those accused of infringing a patent may
be able obtain a license and still go to court seeking to have the patent invalidated[49].
The Patent and Trademark Office is experimenting with ways of getting patents issued
more quickly[9], which would make it easier to avoid potential infringement claims.
Countless potential changes could continue to erode at arguments against software
patents.

The software industry as a whole is not in peril because of software patents. It is
true that patent litigation costs a lot of money, but this just makes software more costly
and less profitable. Software companies fail all the time, but software patents are not
the leading cause of failure[70]. And the biggest problems to hit the software industry
recently, the burst dot com bubble and the broad economic downturn, were unrelated
to software patents.

Finally, the potential gross benefits of software patents are not negligible. Look at
Google, the rising star company that dramatically raised expectations of what a search
engine should do. Google’s success may be attributable in part to the fact that it is
the exclusive licensee of the patent on the PageRank method of using hyperlinks to
rank search results[77]. If Google had not had exclusive access to this technology,
its competitors, who were already well established, might have been able to create
their own ranking systems more quickly, driving Google into obscurity. For Google,
software patents did not provide value through licensing, but through the ability of
Google to differentiate itself from the competition.

Software patents may promote software reuse, reducing wasted reinvention ener-
gies in the software industry[29, 33, 63]. Software patents may even spur innovations
simply by putting roadbloacks that have to be traversed. The inconvenience of dealing
with intellectual property claims to the LZW compression algorithm spurred develop-
ment of the PNG graphics format as an alternative to GIFs [51]. Browsers now widely
support the PNG format, which uses a superior compression algorithm, as a result of
software patents.

Circumstances may change, but the forecast for software patent abolition is bleak.
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5.2 Absent software patents, patent-level protections would likely
seep into other forms of intellectual property

It is just as well that software patent opponents are unlikely to completely exempt
software innovations from the patent system. If software patents were eliminated com-
pletely, an intellectual property vacuum would be left behind. Such a vacuum might
be replaced with a new system that is more suitable to the needs of the software indus-
try and that allows for independent reinvention[35]. Unfortunately, a software patent
vacuum might, instead, be filled by extending the scope of other forms of intellec-
tual property protection, such as copyrights, trademarks, trade secrets, and contractual
obligations non-compete agreements.

This is especially likely in the United States, where judges have broad powers to
interpret law. Judges are undoubtedly influenced by their own sense of what is just[67].
If a law can be reasonably interpreted in a way that leads to a just outcome, then a judge
may choose that interpretation over another.

What this means is that the power of Lockean logic—that one should own what one
has created[46]—can be a powerful factor. The Lockean model of intellectual property
rights may be criticized[31] or even leveraged to support positions critical of software
patents, but the role that this model plays in expanding the interpreted boundaries of
intellectual property rights should not be ignored.

Consider the expansions in copyright law that took place before software was
widely considered patentable. These expansions began to encroach on the non-literal
aspects of software, resulting “in protection beyond that provided by the patent law,
without disclosure or examination, and for a much longer period of time[33].” The
destruction of software patents would make copyright claims, such as those made by
The Tetris Company, seem more reasonable to judges who might wonder why certain
software innovations seem unprotectable by any measures.

Autodesk, an early opponent of software patents[64], recently presented another
example of an effort to expand non-patent intellectual property to create patent-like
protection. When Autodesk released AutoCAD 2007, Autodesk introduced Trusted-
DWG technology into the DWG file format. This technology makes it possible for
Autodesk to warn users when a computer-aided design file was produced by a tool that
did not license Autodesk’s technology. It works by inserting “an identifying water-
mark and a proprietary string of code known as the TrustedDWG code” into the DWG
file[13].

Soon after the release of AutoCAD 2007, the Open Design Alliance (ODA) an-
nounced that a new version of its DWGdirect library, which read and writes DWG files,
also included TrustedDWG technology. The ODA position was that TrustedDWG tech-
nology had “nothing to do with determining if a DWG file is trustworthy, and serves
only to unnecessarily alarm users, warning them that perfectly good DWG files ’may
result in stability issues’ when used with AutoCAD[13].”

The case settled in less than six months, with the ODA consenting to judgment
that it had infringed on Autodesk’s trademark rights and that it could no longer imple-
ment TrustedDWG technology[14]. Perhaps the ODA could have fought Autodesk’s
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infringement claim. After all, there was controlling case law that could have hurt Au-
todesk in court [69]. But the ODA chose not to fight, leaving Autodesk with patent-
level protection that could potentially last forever.

Even if software patents in name go away, software patents in practice may live on.

5.3 The F/OSS community does not actually need to eliminate
software patents

The patent system is, in many ways, like the income tax system. Instead of taxing
income, the patent system taxes those who use innovations, whether they are alleged
infringers who pay through litigation costs, actual infringers who pay damages, or
consumers who pay monopoly prices. It taxes the generations of today to encourage
technologies that, because patents have limited duration, will be free to use for the
generations of tomorrow; a gift of technology from one generation to the next.[10].

Many believe the income tax system is flawed. It has attracted the attention of many
outspoken critics, often with impressive credentials. Yet the chances of eliminating or
drastically reforming the tax system are slim. That has not stopped various interest
groups from seeking to protect themselves from the income tax system or at least
mitigate its effects. They have been successful in securing exemptions—concessions
that benefit them by shifting some of the burden of funding government activities to
everyone else.

One potential reason why radical income tax reform efforts have gained little trac-
tion is the belief that, because of the political realities of interest groups pushing for
a slightly different tax burden, a new tax system would ultimately begin to look like
the existing tax system. This same consideration should be taken into account by those
who advocate dramatic changes in patent law.

For example, consider that patent law is not just like a system of taxation, it is
also like a system of providing prizes, in the form of monopoly profits, to those who
create useful innovations first. The government can provide prizes directly, but doing so
requires the government, not the people, to decide what innovations are useful enough
to merit reward and what those rewards should be. Without patents, innovations created
to engineer-around existing, protected technologies, also may not come into being. It
is unclear that eliminating patents in an entire field, and justifying doing so with a prize
system, provides the optimal policy. Concerns like these could make drastic changes
to the patent system unpalatable to those trying to encourage innovation.

Instead of trying to eliminate software patents, F/OSS advocates should allow the
software patent system to continue evolving, but push decision makers to keep F/OSS
out of this evolution. This is where the proposed safe harbors fit in. They would not
eliminate patent rights in software-based technologies, but would help reconcile the
F/OSS model of software development and distribution with the commercially-driven
models that the patent system is better suited for. Safeharbors would shift the costs of
software patents to those who can best manage them.
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6 F/OSS advocates should engage in principled negotiation

The proposed safe harbor protections for F/OSS are not necessarily the only types of
reforms that F/OSS advocates should seek. F/OSS advocates should be creative and
look to other ways that F/OSS interests can be protected. But, F/OSS should strive to
always engage in principled negotiation when advocating patent reform.

Principled negotiation is the classic approach to resolving conflicts by looking for
win-win solutions. This method consists of four steps[26]:

First, separate the people from the problem. Software patent opponents and propo-
nents generally are rational people. They just have reached different conclusions on a
controversial issue. F/OSS advocates should to be careful not to engage in ad hominem
attacks when arguing for reforms. As tempting as it might be suggest that software
patents exist because “the global patent industry seeks [them] for the sake of profit,
not innovation[61],” such advocacy is counterproductive because it stifles meaningful
discussion.

Second, focus on interests, not positions. “Software should not be patentable” is
a position. And it is a position that is debatable. There are good arguments on both
sides of this question, but focusing on whether software should be patentable diverts
attention away from the question of how do software patents affect various groups,
including the F/OSS community.

Third, invent options for mutual gains. Eliminating software patents altogether is
an option, but it should not be the only option. Well-structured safe harbor protections
are an option that benefits the F/OSS community without substantially diminishing the
interests of other groups, such as patent holders. F/OSS advocates could make sig-
nificant headway by suggesting reforms such as these—reforms that are less extreme
and that would address the interests of both software patent proponents and the F/OSS
community.

Fourth, insist on using objective criteria. F/OSS advocates should keep in mind that
innovation is king when it comes to the patent system[51]. They should still insist on
other important criteria too. Non-infringers should be able to freely practice competing
innovations. The costs of fighting infringement claims should be incurred by those
who can best fight them. Paper tiger threats of patent infringement should be easily
dispatched.

Engaging in principled negotiation would enable F/OSS advocates to have a voice
in reforming the patent system to protect the F/OSS community.

6.1 Now is the time for F/OSS advocates to adopt new approaches to
patent reform

Safe harbor protections that protect the F/OSS community have a reasonable chance
of being enacted if F/OSS advocates show support for them now. United States Con-
gressional leaders have spent several years pushing for the adoption of patent system
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reforms[55, 56, 57, 58, 59]. These leaders have been unsuccessful because of ten-
sions between the biological/pharmaceutical (bio/pharm) industries and the informa-
tion technology/electrical engineering (IT/EE) industries.

Bio/pharm companies wield individual patents of great power, using them to hold
back generic drug manufactures long enough to recoup astronomical research and de-
velopment costs. In the IT/EE industries, patents are collected like trading cards: oc-
casionally a patent turns out to have great value; but usually value is seen in an organi-
zation’s collection of patents as a whole. At the Conference on Patent Reform, held in
2005 at the National Academy of Sciences Building, bio/pharm patents were likened
to gorillas while IT/EE patents were likened to fire ants. It is unsurprising that these
two economic giants cannot agree on patent reform measures.

Yet, they must agree. In today’s environment, patent reform must be acceptable to
both EE/IT and bio/pharm[47]. Congress is somewhat limited by its international obli-
gations, which require that patents “be available and patent rights enjoyable without
discrimination as to . . . the field of technology[73].” This means that the patent sys-
tem must be substantially uniform, even though different industries may have different
needs.

Fortunately, Congress “may provide limited exceptions to the exclusive rights con-
ferred by a patent, provided that such exceptions do not unreasonably conflict with
a normal exploitation of the patent and do not unreasonably prejudice the legitimate
interests of the patent owner[74].” Properly designed safe harbor protections could
become one of those limited exceptions.

F/OSS advocates may be able to secure safe harbor protections by showing sup-
port for patent reforms, provided that those reforms include safe harbor protections or
some other provisions to protect the F/OSS community. The F/OSS break from the
absolute stance against software patents would weaken the IT/EE position on patent
reform. This would force breakthrough compromises, making way for patent reforms,
including the F/OSS safe harbors.

7 Conclusion

F/OSS is a movement with both economic and social value. Despite the positive as-
pects of F/OSS, the movement is not invulnerable; software patents could be used
to weaken the F/OSS community. The answer is not the total annihilation of soft-
ware patents. Even if it were, policymakers do not appear poised to eliminate software
patents altogether. If they did, other forms of intellectual property would probably ex-
pand to create comparable levels of protection. F/OSS advocates should thus focus on
reform that targets F/OSS interests, not the anti-software patent position.

Patent reforms are in the works, gummed up primarily because of interindustry
conflicts. F/OSS advocates can take advantage of this state of affairs to seek powerful
concessions. The right kind of concessions, such as safe harbor protections for F/OSS
activities, would enable the F/OSS movement to continue flourishing without fear of
death by software patents.
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